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REVI EW of a decision of the Court of Appeals. Affirnmed

11 SH RLEY S. ABRAHAMSBON, CHI EF JUSTI CE. Thi s

review of a published decision of the court

is a

of appeals, Kett v.

Community Credit Plan, Inc., 222 Ws. 2d 117, 586 N.W2d 68

App. 1998), which reversed two orders, one of the Crcuit

1

(Ct.
Court



Nos. 97-3620, 97-3626, 98-0092

for Waukesha County, Kathryn W Foster, Judge, and one of the
Circuit Court for Walworth County, Janes L. Carlson, Judge.

12 This review involves three actions against Community
Credit Plan, Inc., for damages for alleged violations of the
W sconsin Consumer Act, Ws. Stat. chs. 421-427 (1995-96)."
Marcia and Hulda Johnson filed an action in Walworth County;
Frank M Kett and Kenneth P. Mder each filed an action in
Waukesha County. These three actions were consolidated at the
court of appeals. W refer to the four plaintiffs collectively
as "the custoners.”

13 The review at bar arises fromearlier replevin actions
that Community Credit brought in MI|waukee County Circuit Court
agai nst these custoners to recover their vehicles that were
collateral for loans. Community Credit obtained default replevin
judgnents in these actions, but the MIwaukee County G rcuit
Court later vacated the judgnents because the actions were
comenced in MIwaukee County Circuit Court in violation of the
venue provision of the Wsconsin Consuner Act; the actions were
di sm ssed. After the MI|waukee County Circuit Court entered the
default replevin judgnents but before it vacated the judgnents,
Community Credit took possession of the custoners' vehicles by
nonj udi ci al recovery.

14 In the actions presently before this court the

custoners are seeking damages from Comunity Credit for

L Al subsequent references to the Wsconsin Statutes are to
the 1995-96 version unless otherw se noted.
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wongfully taking possession of the vehicles and for other
practices prohibited by the Wsconsin Consunmer Act. The
custoners noved for sunmary judgnent in the circuit court on the
liability issues.?

15 Three issues are presented in this review Each
involves interpretation of the Wsconsin Consuner Act and
application of the Act to undisputed facts. The three issues of
| aw are as foll ows:

16 (I') Does Community Credit's taking possession of the
vehi cl es by nonjudicial recovery pursuant to the default replevin
judgnents entered by the MIlwaukee County Circuit Court in
violation of the venue provision of the Wsconsin Consumer Act
violate Ws. Stat. 8§ 425.206? |If so, the custoners are entitled
to damages under Ws. Stat. § 425. 305.

17 (rn) Did Community Credit engage in prohibited
practices in violation of Ws. Stat. 8§ 427.104(1)(h) and (j)? In

other words, did Community Credit engage in conduct that could

> This court reviews a sunmmary judgment using the sane
met hodol ogy as the circuit court. State ex. rel. Auchinleck v.
Town of LaG ange, 200 Ws. 2d 585, 591-92, 547 N.W2d 587 (1996).
The net hodol ogy of summary judgnent is set forth in Ws. Stat.
§ 802.08(2), which provides that summary judgnent shall be
gr ant ed "if t he pl eadi ngs, deposi tions, answer s to
interrogatories, and admssions on file, together wth the
affidavits, if any, show that there is no genuine issue as to any
material fact and that the noving party is entitled to judgnent
as a matter of law"

Community Credit filed counterclains seeking deficiency
judgnents for the anpbunts the custonmers still owe on the | oans
beyond the amobunts of the proceeds that Community Credit obtained
fromits sale of their repossessed vehicles. The counterclains
are not in issue in this review.
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reasonably be expected to threaten or harass the custoners or
persons related to the custoners or claim or attenpt or threaten
to enforce a right wth know edge or reason to know that the
right did not exist? |If Comunity Credit engaged in either of
t hese prohibited practices, the custoners are entitled to damages
under Ws. Stat. 88 425.304 and 427.105.

18 (I''1) Are the custoners entitled to reasonabl e attorney
fees under Ws. Stat. § 425.308?

19 The Circuit Court for Waukesha County granted sunmary
judgnment to Community Credit and dism ssed all the custoners'
clainms, reasoning that the custoners waived their clains by not
objecting to the default judgnents before Community Credit
repossessed the vehicles.?

120 The Crcuit Court for Walworth County granted summary

judgnent in favor of Community Credit on the custoners' w ongful

® The Waukesha County Circuit Court, in granting sumary
judgment in favor of Community Credit, nmade the follow ng
comments during its oral ruling on the record:

In the nonth of February when | believe all these itens
were repossessed there was a judgnent which permtted
Community Credit, the defendant in the action to the
replevin the vehicle. Under those facts . . . | find
that it 1is appropriate to grant summary |judgnment
dism ssing cause of action under the 425. 206

basis . . . . [What we had here was an avoidable
judgnent, not a void, and the fact of the matter is it
wasn't voided or vacated wuntil nonths after the
underlying event occurred. . . . [Plaintiffs] my have
come . . . at the tinme that the original process was
served and original return. . . and they would have

certainly had an opportunity to voice an objection and
apparently a valid objection to the hearing of this
matter in MIlwaukee County as opposed to Waukesha
County.
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repossession clains.* It refused to grant summary judgnment on
the prohibited practice clains because it concluded that genuine
issues of material fact exist with regard to the elenents of
know edge.

11 The court of appeals concluded that summary | udgnment
should be entered in favor of the custonmers on all clains and
remanded the causes for determination of damages.®> W agree with
the court of appeals and affirm the decision of the court of
appeal s. The |anguage, the legislative history, and the
interplay of the statutes, as well as the legislative policies
expressed in the Wsconsin Consuner Act, support our conclusion
that the default replevin judgnents on which Community Credit
relied for possession of the collateral by nonjudicial recovery

were invalid at the tinme of entry for purposes of Ws. Stat.

* The Walworth County Circuit Court granted summary judgnent
in favor of Community Credit on the wongful repossession claim
holding that because Community Credit had a judgnent the
repossessi on was not w ongful.

W agree with the court of appeals' response to the
argunent that the custoners waived their clains by not appearing
in the M| waukee County Circuit Court, which is as foll ows:

A court cannot gain subject matter jurisdiction through

waiver. . . . \Wen judgnents are void due to |ack of
jurisdiction, they can be attacked collaterally at any
time. . . . Her e, t he M | waukee court | acked
jurisdiction over the actions. This jurisdictional

def ect cannot be waived. Furthernore, to dism ss these
clains on waiver grounds runs contrary to the purpose
of the venue statute. It is neant to protect consuners
from having to travel to distant fora to defend. To
hold that failure to appear to object to venue
constitutes waiver would defeat this goal

Kett, 222 Ws. 2d at 131-32 (citations omtted).
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8§ 425.206(1)(b) because Community Credit had not commenced the
replevin actions in a county of proper venue. Accordi ngly, we
conclude that Conmmunity Credit engaged in wongful repossession
in violation of Ws. Stat. 8§ 425.206 and engaged in prohibited
practices in violation of Ws. Stat. 8§ 427.104(1)(h) & ())-.
I

112 The first issue is whether Community Credit's taking
possession of the vehicles by nonjudicial recovery pursuant to
the invalid MIlwaukee County Circuit Court default replevin
judgnents violates of Ws. Stat. § 425.206. At the tine of
Community Credit's taking of the vehicles, the custoners had not
surrendered, nor agreed to surrender, possession to Comunity
Credit. Community Credit could have relied on execution to take
possession of the collateral, but it chose instead to undertake
nonjudicial recovery of +the collateral after entry of the
M | waukee County Circuit Court replevin default judgments.®

13 The parties agree that the default replevin judgnents

of the MI|waukee County Crcuit Court were invalid because venue

® Wsconsin Stat. § 425.205(5) provides: "Upon entry of
judgment . . . [a nerchant] shall have the right to (a) have
execution issued to require the sheriff . . . to take the
same . . . collateral from [the custoner] or (b) imediately
exercise the right to nonjudicial recovery of the collateral™
(sonetinmes referred to as self-help repossession). See WIIliam
C. Witford & Harold Laufer, The Inpact of Denying Self-Help
Repossession of Autonobiles: A Case Study of the Wsconsin
Consuner Act, 1975 Ws. L. Rev. 607, 613; Steven W Mogl owsky,
Money Judgnents & Replevins--Commencing an Action and Taking
Judgnent at 11, in State Bar of Wsconsin, The Nuts and Bolts of
Collections and Creditors' Rights (April 1998).
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was not in MIlwaukee County.’ The question is whether Community
Credit's nonjudicial recovery of <collateral pursuant to the
judgnents confornmed to the requirenents of Ws. Stat. 8§ 425.206

Section 425.206 provides in pertinent part as foll ows:

425. 206 Nonj udi cial enforcenent |imted. (1)

Not wi t hst andi ng any ot her provision of |aw, no nerchant
may take possession of collateral or goods subject to a
consuner |lease in this state by nmeans other than |ega
process in accordance with this subchapter except when:

(b) Judgnment for the merchant has been entered in
a proceeding for recovery of collateral or |eased goods
under s. 425.205, or for possession of the collatera
or | eased goods under s. 425.203(2);

" In the conpanion case, Community Credit Plan, Inc. V.

Johnson, _ Ws. 2d __ , _ NW2d ___ (of even date), the
circuit court granted the notions of the custoners to vacate and
set aside the default replevin judgnents on the grounds that
venue in M| waukee County was inproper. Comrunity Credit did not
oppose vacating the judgnents on the basis of venue. Comruni ty
Credit does not argue that venue was proper. See Circuit Court's
Orders Vacating Judgnents and Dismssing Actions Wthout
Pr ej udi ce. The circuit court also granted Community Credit's
nmotion to dismss the small clainms replevin actions brought in
M | waukee county w t hout prejudice.

Nei t her party has contested these aspects of the judgnents
and orders. The parties dispute only the ramfications of having
vacated the default replevin judgnents on the grounds of
defective venue and having the M| waukee County replevin actions
di sm ssed wi thout prejudice.

This court has adopted the reasoning and decision of the
court of appeals in the conpanion case. See Community Credit
Plan, Inc. v. Johnson, slip op. at 6 (of even date). This court
adopted the follow ng | anguage of the court of appeals: "Based on
[Ws. Stat. 8§ 421.401(2)(b)], we conclude that, regardless of
whet her or not [Community Credit] noved for voluntary dism ssal
a dism ssal due to inproper venue would have resulted. [Conmmunity
Credit's] prosecution of these seven actions in the M| waukee
County Circuit Court was a violation of the venue provision of
the [ Wsconsin Consuner Act]." Johnson, 221 Ws. 2d at 775.
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(3) a violation of this section is subject to s.
425.305.8 [Enphasis added. ]

114 W nust determne under Ws. Stat. § 425.206(1)(b)
whet her Community Credit proceeded to take possession of
collateral by nonjudicial recovery wth judgnents entered in
proceedings for recovery of collateral under Ws. St at .
8§ 425. 205.

115 As we have said, Community Credit and the custoners
agree that the default replevin judgnents were invalid because
the replevin actions against the custoners were comenced in
M | waukee County Circuit Court in violation of the venue statute,

Ws. Stat. 8§ 421.401.° Indeed this court has held these default

8 Wsconsin Stat. § 425.305 sets forth the damages for
violation of Ws. Stat. 8 425.205 as foll ows:

425. 305 Transactions which are void. (1) In a
transaction to which this section applies, the custoner
shall be entitled to retain the goods, services or
nmoney received pursuant to the transaction wthout
obligation to pay any anount.

(2) I'n addition, the customer shall be entitled to
recover any suns paid to the nmerchant pursuant to the
transacti on.
°® Wsconsin Stat. § 421.401, the venue statute, in its

entirety provides the foll ow ng:

421.401 Venue. (1) The venue for a claim arising out
of a ~consuner transaction or a consunmer credit
transaction is the county:

(a) Wiere the custoner resides or is personally
served:

(b) Where the collateral securing a consuner
credit transaction is |ocated; or
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replevin judgnments invalid in a decision released this same date.
See note 7 above. Thus the invalidity of the default replevin
judgnents is a settled matter
116 The question then is whether these default replevin
j udgnents, which were vacated because of a defect of venue after
recovery of collateral, can be deened to be valid judgnents under
Ws. Stat. 8§ 425.206(1)(b) and as such protect Community Credit,
whi ch used nonjudicial recovery, from the charges of wongfully
t aki ng possession of collateral.
117 Community Credit rests its argunent that it had valid
j udgnments when the collateral was recovered for purposes of Ws.

Stat. 8§ 425.206(1)(b) on the general venue statute, Ws. Stat

(c) Where the custonmer sought or acquired the
property, services, noney or credit which is the
subject of the transaction or signed the docunent
evidencing his or her obligation under the terns of the
transacti on.

(2) Wien it appears fromthe return of service of
the summons or otherwi se that the county in which the
action is pending under sub. (1) is not a proper place
of trial for such action, unless the defendant appears
and waives the inproper venue, the court shall act as
fol |l ows:

(a) Except as provided in par. (b), if it appears
t hat another county would be a proper place of trial
the court shall transfer the action to that county.

(b) If the action arises out of a consunmer credit
transaction, the court shall dismss the action for
| ack of jurisdiction.

(3) If there are several defendants, and if venue
is based on residence, venue may be in the county of
resi dence of any of them
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8 801.50(1), which provides that "[a] defect in venue shall not
affect the validity of any order or judgnent." ' Noting that
§ 801.50(5)(m refers to § 421.401, which contains the venue
provi sions applicable to actions arising from consuner credit
transactions, Conmmunity Credit contends that § 801.50(1) 1is
applicable to the MIlwaukee County Circuit Court replevin
actions. Community Credit further notes the Ws. Stat.
8§ 425.205(1) statenent that "replevin actions shall be conducted
in accordance with ch. 799 [the Small Cainms Act]," and the Ws.
Stat. 8 799.04 provision that except as otherwi se provided in
chapter 799, the general rules of practice and procedure in
chapter 801 apply. Community Credit argues that these various
provi sions denonstrate that 8§ 801.50(1) governs the venue of
actions arising from consuner credit transactions and that the
default replevin judgnents in this review were, on recovery of
the vehicles, valid under 8§ 801.50(1).

118 Thus Community Credit argues that the circuit court
shoul d have held that the default replevin judgnents in this case

were, when the vehicles were taken by nonjudicial recovery,

0 Comunity Credit appears also to argue that wongful
repossessi on requires sone form of egregi ous conduct and presents
two cases as illustration. First, it cites Wachal v. Ketterhagen
Motor Sales, Inc., 81 Ws. 2d 605, 260 N.W2d 770 (1978), in
which an officer of the creditor brought a set of car keys to the
custoner's house and repossessed his station wagon. Wachal, 81
Ws. 2d at 607. Second, Community Credit cites First Wsconsin
Nat'l Bank v. N colaou, 113 Ws. 2d 524, 335 N.W2d 390 (1983),
in which a creditor wongfully repossessed a car in California
W t hout service of process or a hearing. These cases do not hold
that Ws. Stat. 8§ 425.206 requires that "nmeans other than |ega
process" must be sone form of egregi ous conduct.

10
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voi dabl e under Ws. Stat. 8§ 801.50(1), but not void. Communi ty
Credit argues that whereas a void judgnent is a nullity and
proceedi ngs founded upon it are worthl ess, proceedings founded on
a voi dabl e judgnent are generally valid until the judgnent is set
asi de. '

19 Qur reading of the venue provisions does not lead to
Community Credit's conclusion that Ws. Stat. § 801.50(1) is
applicable to the MIwaukee County G rcuit Court replevin actions
arising fromconsunmer credit transactions.

120 We agree with Community Credit that in general a defect
in venue is not a jurisdictional defect affecting the validity of
a judgnent. Neverthel ess, we agree wth the court of appeals
that this case falls within a legislatively crafted exception to
t he general venue provision. Several reasons |lead us to concl ude
that the defect in venue in these replevin actions arising from
consuner credit transactions render the M| waukee County default
replevin judgnments invalid fromthe tine of entry for purposes of
Ws. Stat. 8§ 425.206(1)(b).

21 First, the legislature has expressly declared that in
consuner credit transactions, such as those in this case, a
defect in venue under Ws. Stat. 8§ 421.401 is jurisdictional

The venue statute provides that if venue is wong and "[i]f the

1 W use the phrase "validity of the judgments at the tine
of entry for purposes of Ws. Stat. §8 425.206(1)(b)" (or a
simlar phrase), rather than the words void and voi dabl e, because
the former phrase is descriptive of the issue in the case. The
court of appeals and Community Credit use the words "voi d"
(meaning invalid at the time of entry of judgnment) and voidable
(rmeaning invalid when the judgnent is set aside).

11
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action arises out of a consumer credit transaction, the court
shall dismss the action for lack of jurisdiction." Ws. Stat.
§ 421.401(2)(b).*?

22 The legislature's wuse of the words "for |ack of
jurisdiction" makes clear that a default replevin judgnent
entered by a circuit court in the face of inproper venue is
invalid for purposes of Ws. Stat. 8§ 425.206(1)(b) when entered.

The | anguage reflects a clear legislative intent to prevent any
judgnent, other than a judgnent of dism ssal, from being entered

in an action arising out of a consuner credit transaction when

2 The word jurisdiction can refer to personal jurisdiction,
subject matter jurisdiction or the conpetence of a court.

W sconsin St at. 8 421.401(2)(b) makes cl ear t hat
jurisdiction does not refer to personal jurisdiction. M I waukee
County GCircuit Court had personal jurisdiction of the custoners
in the default replevin action.

Subject matter jurisdiction and conpetence are terns that
have been inconsistently wused and defined by courts and
comentators across the country. See In the Interest of B.J.N
and HMN., 162 Ws. 2d 635, 656 n.17, 469 N.W2d 845 (1991).

This court has said that no circuit court is wthout subject
matter jurisdiction. Mieller v. Brunn, 105 Ws. 2d 171, 176, 313
N.W2d 845 (1991). We have labeled a circuit court's inability
to adjudicate the specific case before it because of a failure to
conply with a statutory requirenment as a | oss of conpetence. In
the Interest of B.J.N. and HMN., 162 Ws. 2d 635, 656. -

As this court explained in In the Interest of B.J.N and
HMN., 162 Ws. 2d at 656-57 and n.17, the critical focus is
not, however, on the term nology. The focus is on the effect of
non-conpliance with a statutory requirenent. See also Mller
Brewng Co. v. LIRC, 173 Ws. 2d 700, 705-06, 495 N W2d 660
(1993).

In this case we have a statutory requirenent (venue), and
our discussion focuses on the effect of non-conpliance with this
statutory requirenent.

12
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venue is inproper and the custoner has failed to appear and waive
the defect. This interpretation gives neaning to the words "for
lack of jurisdiction," by invalidating a replevin judgnent from
the time of entry if venue in the action was inproper, rather
than rendering the words "for lack of jurisdiction" surplusage as
Community Credit's interpretation would nandat e.

23 Second, the legislature's different treatnent of venue
for consumer actions and consumer credit transactions shows a
deliberate legislative intent to give neaning to the words "l ack
of jurisdiction" in Ws. Stat. 8§ 421.401(2)(b). |If a transaction
giving rise to an action is a consumer transaction, the renedy
for defective venue is transfer of the action to the proper place
of trial. See Ws. Stat. 88 421.301(13) and 421.401(2)(a). |If,
on the other hand, a transaction giving rise to an action is a
consuner credit transaction, the renmedy for defective venue is
di sm ssal of the action for lack of jurisdiction. See Ws. Stat.
88 421.301(10) and 421.401(2)(b). Thus by providing that a
replevin judgnment is invalid when entered if the venue in the
action was inproper, the legislature specifically insured that
those using credit are protected from having to defend replevin
actions in distant foruns.

24 Third, the legislative history of the relevant venue
statutes on which Community Credit relies, W s. St at .
88 421.401(2)(b) and 801.50(1), denonstrates that the |egislature
intended venue for actions arising from consuner credit

transactions to be jurisdictional in nature and intended a defect

13



Nos. 97-3620, 97-3626, 98-0092

in venue to invalidate the replevin judgnent when entered if the
venue in the action was inproper.
25 In 1983, the legislature repealed and recreated Ws.

Stat. 8§ 801.50, the general venue statute, and in doing so added

the follow ng |anguage in subsection (1): "A defect in venue
shall not affect the validity of any order or judgnent.” 1983
Ws. Act 228. This statutory language is, according to a

Judicial Council Note, "designed to separate questions of venue
from questions of jurisdiction and conpetency. A defect in venue
is not jurisdictional and does not affect the conpetence of the
court. The cure for a defect in venue is to change the place of
trial. "'

26 In that sane enactnent, the 1983 |egislature created
Ws. Stat. 8§ 421.401, a venue provision specific to consuner
transactions. This provision did not contain any | anguage nmaki ng
venue a jurisdictional issue. See Ws. Stat. § 421.401 (1983-
84) . However, in a separate enactnent, that sanme 1983
| egi sl ature created a specialized venue provision for consuner
credit transactions. See Ws. Stat. § 425.501(2)(1983-84); 1983
Ws. Act 389, 8 8. That newy created venue provision specific
to consuner credit transactions expressly stated that if venue is
i nproper the court |acks jurisdiction other than to dismss the
action. The venue provi si on i ncl uded t he foll ow ng

jurisdictional |anguage:

13 Judicial Council Prefatory Note, 1983, Ws. Stat. Ann.
§ 801.50 (1994).

14
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If venue is correct the case shall continue. I|f venue
is not correct, the court shall dismss the action
unl ess the defendant appears and waives the inproper
venue. |f the defendant does not appear and waive the
i nproper venue, the court shall lack jurisdiction other
than to dism ss the action.

Ws. Stat. § 425.501(2) (1983-84) (enphasis added).'

27 In other words, the 1983 Ilegislature extensively
over haul ed the general venue provision of Ws. Stat. § 801.50 to
declare that venue is not a jurisdictional matter and
si mul t aneously declared that venue is a jurisdictional matter in
actions relating to consuner credit transactions.

128 Subsequently, the 1987 |egislature consolidated the
venue provisions for consuner transactions and consuner credit
transactions but treated the two venue provisions differently.
See 1987 W's. Act 208; Ws. Stat. § 421.401(2)(a) & (b)(1987-88).

The Judicial Council Note to the 1987 |egislation expressly
declares that the substance of the special venue provision for
consuner credit transactions, which included the jurisdictiona

| anguage quoted above, was to be inported to Ws. Stat.

Y The Legislative Reference Bureau analysis of this
provi si on st ates:

This bill also establishes venue requirenents for all
consuner credit transactions. The place of trial my
be in the county where a custoner resides, is

personal |y served or signed the docunent evidencing the
transaction or in the county where the collateral

securing the transaction is located. If venue 1is
i nproper, the court nust dismss the action unless the
custoner waives the inproper venue. If the custoner

does not waive the inproper venue, the court |acks
jurisdiction other than to dism ss the action.

Anal ysis by the Legislative Reference Bureau, 1983 A B. 1084.

15
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8§ 421.401(2)(b), which relates only to consuner credit
transactions. See Judicial Council Note, 1987 A B. 309, § 5
Consequently, we read the § 421.401(2)(b) phrase that "the court
shall dismss the action for lack of venue" as having the sane
meani ng as the phrase in the predecessor statute that "the court
shall lack jurisdiction other than to dismss the action." Thus
we conclude that when venue is defective in an action arising
from a consuner credit transaction, any judgnent except a
judgnent of dismssal is invalid when entered because the circuit
court lacks jurisdiction other than to dism ss the action.

129 The 1987 legislature did not anend Ws. St at .
8§ 801.50(1) to take into account the special venue provision
applicable to consuner credit transactions. So in 1987, as in
1983, the two venue provisions, 88 801.50(1) and 421.401(2)(b),
need to be harnonized. The only conclusion we can reach to give
effect to both statutes is that the venue provision relating to
consuner credit transactions, which was adopted after 8 801.50(1)
and is the nore specific statute, governs consuner credit
transacti ons.

130 This legislative history contravenes Community Credit's
assertion that Ws. Stat. 8 801.50(1), declaring that a defect of
venue shall affect the validity of a judgnent, was intended to
override the |anguage of Ws. Stat. 8§ 421.401(2)(b), declaring
that a defect of venue in an action arising from a consuner
credit transaction results in dismssal of the action for |ack of

jurisdiction. The legislative history supports the conclusion

16



Nos. 97-3620, 97-3626, 98-0092

that such a defect in venue renders the replevin judgnment invalid
for purposes of Ws. Stat. 8 425.206(1)(b) when entered.

131 Fourth, our interpretation that a defect in venue is a
jurisdictional defect that renders a replevin judgnent invalid at
the time of entry for purposes of Ws. Stat. § 425.206(1)(b)
advances the legislative goal that a replevin action be brought
in a county that is convenient for the custoner. The W sconsin
| egi sl ature clearly intended the Wsconsin Consunmer Act to assi st
consuners, particularly those of Ilimted neans, in conbating
unfair business practices.® The express |egislative purposes
are to protect consuners as follows: The Wsconsin Consuner Act
(Ws. Stat. chs. 421-427) is intended to protect customers from
"unfair, decepti ve, fal se, m sl eading and unconsci onabl e
practices by nerchants,” Ws. Stat. 8§ 421.102(2)(b), and "to
permt and encourage the developnent of fair and economcally
sound consuner practices in consuner transactions," Ws. Stat.
8 421.102(2)(c). The legislature also mandates that chapters 421
to 427 are to be "liberally construed and applied to pronote
their under | yi ng pur poses and policies." Ws. St at .

§ 421.102(1).

1> As one observer of the Wsconsin Consunmer Act's drafting
process noted, the Wsconsin Consunmer Act "goes further to
protect consumer interests than any other such legislation in the
country." Anot her conment ator acknow edged that the Wsconsin
Consunmer Act's wunderlying purpose is to benefit consuners,
particularly low inconme consunmers, and is "probably the nost
sweepi ng consuner credit legislation yet enacted in any state.”
Jeffrey Davis, Legislative Restriction of Creditor Powers and
Renedi es: A Case Study of the Negotiation and Drafting of the
W sconsin Consuner Act, 72 Mch. L. Rev. 3, 6 (1973); Edward J.
Hei ser, Jr., Wsconsin Consuner Act—-A Critical Analysis, 57 Mrq.
L. Rev. 389, 389, 481 (1974).
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132 One wunfair business practice the legislature was
specifically concerned about was that creditors were bringing
replevin actions in counties that were wunrelated to the
transacti on. The legislature wanted to prohibit creditors from
forcing consuners to distant foruns just to object to venue.

133 This concern about the forum was clearly expressed in
the federal consunmer credit protection act, which provides a
basis for interpreting the Wsconsin Consunmer Act. See Ws.
Stat. 8§ 421.102 (2)(d). Congress was well aware in enacting the
federal act that the filing of actions against custoners in

di stant foruns is unfair and unjust:

[ T]his legislation al so addresses the problem of "forum
abuse,” an wunfair practice in which debt collectors
file suit against consunmers in courts which are so
di stant or inconvenient that consuners are unable to

appear. As a result, the debt collectors obtain a
default judgnent and the consuner is denied his day in
court.

S. Rep. No. 95-382, 95'" Cong. 1% Sess. at 5 (reprinted in 1997
U S. Code Cong. & Adm n. News 1695, 1699).

134 Community Credit argues that "[t]he venue statute
governi ng consunmer credit transactions is clearly not designed to
assure custoners that |egal actions nmust be venued in the county

where the custoner resides, or, for that nmtter, a convenient

county." Brief for Defendant-Respondent-Petitioner at 17.
Responding to this argunent, the court of appeals wote: "Thi s
st at enent at best, denonstrates a conplete and utter

m sunder st andi ng of the purpose behind the WCA. At worst, it is
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a brazen msrepresentation of well-established Wsconsin |aw."
Kett, 222 Ws. 2d at 125.

135 Contrary to Community Credit's assertion, the Wsconsin
Consuner Act is designed to prevent creditors from bringing
replevin actions in distant |ocales and forcing custoners to
defend at distant locations or risk default judgnent and
repossessi on. W further agree with the court of appeals’
conclusions that in enacting chapters 421 to 427 the "legislature
granted special protection to those buying on credit against
having to defend in distant fora," and that "the act is neant to
prevent creditors from dragging custoners to defend in distant
| ocales or risk default judgnment and subsequent repossession.”

Kett, 222 Ws. 2d at 126, 127. W therefore view the issue of

forumto be of central concern to the legislature when it enacted
the Wsconsin Consunmer Act venue provision.'® This legislative
intent and purpose regarding convenient forunms for custoners
guide our interpretation and application of the venue provision
of the Act.

136 Holding the default replevin judgnents as invalid in
this case for purposes of Ws. Stat. 8§ 425.206(1)(b) when entered

and applying the penalties of 8 425.305 to Community Credit would

' See also Judicial Council Prefatory Note, 1983 Ws. Act

228, Ws. Stat. Ann. § 801.50 (1994):

Present venue for small clains arising out of consuner
transactions can be so inconvenient to the custoner
that prosecuting or defending these clains becones
prohi bitively expensive.
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i nduce conpliance with the venue provision. A basi c purpose of
the renedies the legislature adopted in the Wsconsin Consuner
Act is to "induce conpliance with the Wsconsin Consuner Act and

thereby pronote its underlying objects.” First Ws. Nat'l Bank

V. N colaou, 113 Ws. 2d 524, 533, 334 NNW2d 390 (1983). On the

other hand, if this court were to interpret the Wsconsin
Consuner Act to enable creditors to obtain default replevin
judgnents in violation of the venue provision and then use
nonjudicial recovery to obtain possession of the collateral,
creditors Ilike Comunity Credit would have little if any
incentive to comrence replevin actions in a county of proper
venue.

137 Considering the |egislative goal of requiring creditors
to comence replevin actions in a county convenient to the
consuner and the purpose of the statutory renedies to induce
conpliance, we conclude that the legislature intended that a
default replevin judgnent in a consuner credit action entered in
a county in violation of the venue provision wuld be invalid
when entered for purposes of Ws. Stat. 8 425.206(1)(b) and
creditors such as Community Credit who exercise nonjudicial
recovery under an invalid replevin judgnment would be subject to
the penalties inposed by § 425. 305.

138 Community Credit argues that the court of appeals
failed to consider the inplications of its decision, nanmely that
a defect in venue inposes significant danmages on the nerchant.
It argues, as an exanple, that significant damages could

potentially be inposed if a return date on a small clains summons
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is scheduled by the court on a day contrary to the tine
[imtations mandated by the small clains act. W need not decide
the hypothetical Community Credit poses. W need decide only the
fact situation presented in this case relating to venue.

139 Fifth, Community Credit errs in contending that the
circuit court was at fault for entering the default replevin
judgnents despite the error in venue. According to Comrunity
Credit, if there was an error in venue, it was not its fault for
bringing the actions in the wong county, but rather the fault of
the M Iwaukee County GCircuit Court for not dismssing the
actions. Community Credit interprets the venue statute as
inposing a duty on the circuit court to dismss the action for
lack of jurisdiction, rather than as inposing a duty on the
creditor to file the action in the proper county.

140 Community Credit is mstaken in its argunment that as a
matter of law it has the right to conmmence replevin actions in
any county subject only to the risk that upon return of the
summons the circuit court would dismss the action if it were not
filed in the proper place. Nothing in the statutes shifts the
responsibility for commencing a replevin action in the correct
county from Comunity Credit to the circuit court. W agree with
the court of appeals that "Conmmunity Credit seens to be saying

that filing a replevin action in a county where venue does not

7 Community Credit also appears to put the onus on the
custoners to raise the venue defect, even though the statute
clearly states that if the venue is defective the circuit court
shall dismss the action unless the custonmer appears and waives
t he i nproper venue.
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lie is permssible as long as one does not get caught." Kett,
222 Ws. 2d at 125. W are not persuaded by Community Credit's
ar gunent .

41 Sixth, Comunity Credit m stakenly argues that because
the only penalty for violation of venue is dismssal of the
action, it is not subject to the penalties provided by Ws. Stat.
8§ 425.305. Qur interpretation of the statutes does not penalize
Community Credit for violating the venue provisions. | nst ead,
Community Credit is subject to the penalties inposed by § 425. 305
for resorting to nonjudicial recovery of collateral based on
default replevin judgnents by a circuit court that was not the
proper venue under Ws. Stat. 8§ 421.401

42 In summary, we have exam ned the interplay of severa
provi si ons: Ws. Stat. 8§ 421.102 (purposes and rules of
construction of the Wsconsin Consuner Act), 88 421.401 and
801.50(1) (venue provisions), § 425.205 (replevin actions to
recover collateral), 8 425.206 (nonjudicial enforcenent |imted)
and 8 425.305 (penalties for violation of 8§ 425.206). To conport
with the legislative policies and the statutory provisions we
conclude that the venue provision nust be interpreted to protect
consuners and favor their participation in the |egal process.
The |egislature understood that consuners are likely to have
limted resources, whereas creditors are nore apt to have
resources and be famliar with the law If a replevin action is
brought in a county that has no nexus with the consunmer, the
i kelihood of a default judgnent increases, the creditor is

favored and the debtor is disadvantaged. We conclude that the

22



Nos. 97-3620, 97-3626, 98-0092

|l egislature did not intend a default replevin judgnent based on
i nproper venue to result in a legally binding and enforceable
judgnment when, as in this case, the creditor resorts to
nonjudi cial recovery of the collateral. Creditors can protect
t hensel ves fromthe severe penalties for a violation of § 425.206
by commenci ng consuner credit actions in the proper venue.

43 In this case, the default replevin judgnents were
entered in MI|waukee County Circuit Court in violation of the
applicable venue provision of Ws. Stat. 8§ 421.401(2)(b).
Because the venue was wong, the M| waukee County Circuit Court
had jurisdiction only to dismss the actions and not to enter
j udgnent s. Because the default replevin judgnments were entered
by the MIlwaukee County Circuit Court, which did not have
jurisdiction to enter them the judgnments were invalid when
entered for purposes of Ws. Stat. 8§ 425.206(1)(b) and when
Community Credit took possession of the vehicles by nonjudicia
recovery. The judgnents were thus not entered in a proceeding
for recovery of collateral under Ws. Stat. § 425.205, as
required by Ws. Stat. § 425.206. By taking possession of
collateral by nonjudicial recovery wthout a valid judgnment under
8§ 425.205, Community Credit is, as a matter of law, subject to
the penalty provision of § 425.305.

[

44 The second issue presented is whether Community Credit
engaged in prohibited practices in violation of Ws. Stat.
8 427.104(1)(h) and (j). Section 427.104(1)(h) and (j) provide

that in attenpting to collect an alleged debt, a debt collector
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shall not "engage in other conduct which can reasonably be
expected to threaten or harass the customer” or "claimor attenpt
or threaten to enforce a right wth knowl edge or reason to know
that the right does not exist." If Community Credit engaged in
either of these prohibited practices, the custoners are entitled
to damages under Ws. Stat. 8§ 425.304 and 427.105.*°

45 The conplaints alleged the circunstances surrounding
the commencenent of the replevin actions inproperly venued in
M | waukee County and the pursuit of the default replevin
judgnents. The conplaints further alleged that Community Credit

knew that it had no grounds for venue of the actions in M| waukee

8 Wsconsin Stat. § 425.304 provides the follow ng:

A person who conmts a violation to which this section
applies is liable to the custonmer in an anobunt equal to
the greater of:

(1) Twice the amount of the finance charge in
connection wth the transaction, except that the
l[iability under this subsection shall not be |ess than
$100 nor greater than $1,000; or

(2) The actual damages, including any incidenta
and consequenti al damages, sustained by the custoner by
reason of the violation.

9 Wsconsin Stat. § 427.105 provides in relevant part the
fol | ow ng:

(1) A person injured by violation of this chapter may
recover actual damages and the penalty provided in s.
425.304; but notwthstanding any other |aw actual
damages shall include damages caused by enotiona
di stress or nental anguish with or w thout acconpanying
physical injury proximately caused by a violation of
this chapter.
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County and knew it had no basis for pursuing the default
judgnents it obtained.

46 The court of appeals held that Ws. Stat. § 427.014
applies to a creditor commencing an action to repossess secured
coll ateral. The court of appeals further held that Comrunity
Credit engaged in prohibited debt <collection practices as a
matter of |aw The court of appeals concluded that Conmmunity
Credit had a duty to know that M Iwaukee County was not the
proper venue and that Community Credit's filing of a replevin
action in MIwaukee County was an attenpt to enforce a right it
had reason to know did not exist.

147 Community Credit continues to dispute the applicability
of chapter 427 to it because it clains it was not attenpting to
collect a debt. W agree with the court of appeals that the
replevin actions were the first steps to deficiency judgnents
agai nst the custoners and that Ws. Stat. 8 427.104 applies to a
creditor comencing an action to repossess secured collateral.

148 Community Credit asserts that the custoners are
attenpting to turn a defect in venue into an violation of chapter
427, that a violation of the venue provision is not the type of
conduct that chapter 427 was designed to vindicate and that
because the alleged violation of the Wsconsin Consuner Act
relates to venue, the only penalties are dism ssal of the action
and perhaps the penalty provided in Ws. Stat. § 425.302(2),
which is applicable to all violations for which no other renedy
is specifically provided. As we previously explained, we are not

persuaded by Community Credit's position that its only violation
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is the violation of venue. As a result of the inproper venue
Community Credit has violated other provisions of the Act for
whi ch penalties may be assessed.

149 According to Community Credit, it cannot be |iable for

mul ti ple penalties. It relies on Associated Financial Services

v. Hornik, 114 Ws. 2d 163, 336 N.W2d 395 (Ct. App. 1983). The
Horni k court held that Ws. Stat. 8§ 424.304 allows a consuner to
collect one penalty assessnment up to a naximum of $1,000 in
addition to any actual damages in any action where the consuner
establishes a violation to which 8 425.304 is applicable.
Horni k, 114 Ws. 2d at 173. In the instant review, Community
Credit is subject to only one penalty under 8§ 424.304 for the
violation of 8 427.104. Nothing in the decision of the court of
appeal s contravenes the Horni k hol di ng.

50 In sum Community Credit has set forth no reason that
persuades this <court that the <court of appeals erred in
concluding that Comunity Credit engaged in prohibited debt
collection practices as a matter of |law by attenpting to enforce
aright it had reason to know did not exist.

11

151 The third and final issue presented is whether the
custoners are entitled to reasonable attorney fees under Ws.
Stat. 8§ 425. 308. Section 425.308 provides that if the custoner
prevails in an action arising from a consuner transaction, the
custoner shall recover, in addition to costs and expenses, a

reasonabl e amount for attorney fees.
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152 Community Credit appears to take the position that
violation of the venue statute (and violation of the other
statutes resulting from violation of the venue statute) are not
violations of the Wsconsin Consuner Act that would justify an
award of reasonable attorney fees. Community Credit relies on

Suburban State Bank v. Squires, 145 Ws. 2d 445, 427 N W2d 393

(C. App. 1988). 1In Squires, the court of appeals concluded that
no violation of the Wsconsin Consuner Act had occurred and
therefore concluded that no attorney fees would be awarded under
the Act. In contrast to Squires, in the case at bar we have
concl uded that violations of the Act have occurr ed.

153 W& agree with the court of appeals that the causes
shoul d be remanded to the two circuit courts for determ nation of
reasonabl e attorney fees under Ws. Stat. 8§ 425. 308.

54 For the reasons set forth, we affirm the decision of
the court of appeals, which remands the causes to the respective
circuit courts for determ nation of appropriate damages under
Ws. Stat. 88 425.305 and 427.105, as well as reasonabl e attorney
fees under § 425. 308.

By the Court.—JFhe decision of the court of appeals is

af firned.
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155 JON P. W LCOX, J. (Di ssenting). The majority
concludes that the legislature did not intend a replevin judgnment
based on inproper venue to result in a legally binding and
enforceabl e judgnent when the creditor resorts to nonjudicial
enf or cenment . Majority at 17, 24. Based on an error in venue,
the creditor is, in effect, strictly liable and subject to
di sproportionate danmages and attorney fees for enforcing its
“invalid’ judgnent (for wongful repossession and prohibited debt
col I ection). See Ws. Stat. 8§ 425.304, 425.305, 425.308 and
427.105.' The 1971 legislature could not have intended an error
in venue to result in such unfair consequences.

156 It is undisputed that the custoners defaulted on their
consuner credit |oans. In fact, they have never raised a valid
defense for their non-paynent. Yet today the custoners have hit
the jackpot by sinply defaulting on their consunmer credit
transacti on. | believe the legislature intended the Wsconsin

Consuner Act to provide nore of a bal ance between the consuners

! According to the majority, Community Credit is liable for
the foll owi ng damages: tw ce the anount of the finance charge in
connection with the transaction up to $1,000 or the actual
damages, including incidental and consequential damages, Ws.
Stat. 8§ 425.304(1) and (2); custoner retains the goods, services
or noney w thout obligation to pay any anount, and recovery of
any suns paid to the nerchant, Ws. Stat. 8 425.305; reasonable
anount for attorney fees, Ws. Stat. 8§ 425.308; and actual
damages, includi ng damages caused by enotional distress or nental
angui sh with or w thout acconpanying physical injury, Ws. Stat.
§ 427.105.
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and the creditors’ interests.? The balance is now tipped, and
only further legislative action can equalize the scale.

157 Because | do not agree with the majority’s mandate, |
di ssent .

158 | am authorized to state that Justices N Patrick

Crooks and David T. Prosser join in this dissenting opinion.

2 Jeffrey Davis, Legislative Restriction of Creditor Powers
and Renedi es: A Case Study of the Negotiation and Drafting of
the Wsconsin Consuner Act, 72 Mch. L. Rev. 3, 6 (1973).
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